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istrial, and the causeabe newthink there shouldWe
notfurther proceedingsand forthatfor purpose,remanded

with this opinion.inconsistent
reversed.Judgment

People the relationuponIllinois,ofof the StateThe
Com-Company,RailroadOquawkaandof the Peoria

County ofThe BoardTazewell,ofplainants, v. The
of said Board of theand The ChairmanSupervisors,

County Respondents.Tazewell,of

AFORPETITION MANDAMUS.

atdischarge indebtedness elsewhere thanare not bound tocorporationsMunicipal
their treasuries.

aid ofright to make issued inbonds, railroads,cities have not theandCounties
in of New York.the citypayable

are not when the inhabitantsand citiesrepresenting countiesAuthorities compelled,
constructingbonds in toissuingin of to aid railroads,voted favorthereof have

restingis aor for the whole there discretionissue the to subscribesame, stock;
regard.in thatwith such authorities

bea aid in the construction one railroad should submittedto ofOnly proposition
to the people.

recites,a for a mandamus which That onThis was petition
A. D. General1849, Assembly12th of theFebruary, passedthe

and Com-the Peoria RailroadOquawkaan act incorporating
to construct a railroad from Peoria to Oquaw-withpany, power

acts,ka, Byin Iowa.Burlington, amendatory passedand to
June, 1852,and 22nd said was10th, 1851,February company

eastward,said road from Peoriafurther authorized to extend
the Indiana line.Tazewell to Statecounty,through

a understill exists as saidcorporationThat said company
said had located and1853,to August, companylaws. Previous

road Tazewellthroughconstructed its county.partly
at theThat county township organizationTazewell adopted

in and has ever1849, remained so organizedelectiongeneral
since.

of held on the 23rdThat at a of.theboard supervisors,meeting
board, bysaid1853, signeda was toAugust, petition presented

annumerous of the that electioncounty, mightcitizens praying
atheld on the 24th 1853,be ordered to be ofday September,

elections, county,the usual of theholding throughoutplaces
byand athe to vote forordering againstpeople subscription
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said of the$75,000,the tocounty, and WabashMississippi
andBailroad for andCompany, aagainst ofsubscription

theto eastern extension of the$25,000 Peoria and Oquawka
Bailroad The thatCompany. petition suggested ofpayment

bethe should for asubscription provided likeby issuing amount
bonds of said ancounty,of annualbearing interest of seven

cent., atper payable semi-annually the American Exchange
Bank, York,New having twenty years to run.

on adayThat the same resolution was thepassed by board,
an inelection accordance with theordering of theprayer peti-

thetion, and the clerk of board directed to theprepare proper
thenotices of said election.
a ofThat at said board ofmeeting heldsupervisors, on the

1853,26th the said aboard andSeptember, passed preamble
resolution, the former holdingorder for the saidreciting elec-
tion, and that the haddeclaring same taken asplace required

;and in oforder,the law and that at saidby pursuance elec-
tion, a of the votes of said acounty, as stand-majority taking

votes atard the number of thrown last electiongeneralthe
on saidto said vote was in favor of saidprevious subscription,

inwit, 1,824to favor, and 710 said sub-againstsubscriptions,
; numberthe of votes cast at thescriptions electiongeneral

2,314.aforesaid being
further states that in saidfact,The waspetition petition pre-

said said insented, made,orders election held due form of law,
inand resulted stated said orders.as

That it became the of the defendantsduty to subscribe imme-
road,to of saidthe stock to thediately pursuant petition,

and aforesaid.election orders
That, often said defendants have refusedthough requested,

said to instock,to subscribe to or issue bonds asany payment,
they were bound to do.

That on 13th of at a1858, regularthe September, meeting
the the aof board of relators tosupervisors, presented petition
board,the defendants saidto make ofrequesting subscription

and to issue their the ofbonds, to vote the$25,000, according
the of the and the andlaw records orderspeople, requirements

of the said board of supervisors.
board,That at same time saidthe relators to thepresented

bookoriginal stock of the said eastern extensionsubscription
of the Peoria and andBailroadOquawka Company, requested

in andsame,the of the defendants to be made thesubscription
tendered a certificate of hundred andto*the defendants two

share,hundred thestock,shares of at one dollars offifty per
said of said which defendantseastern extension company,
refused to accept.
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the session of14th at same1858,That on the September,
abeen torelators referredhavingsaid the ofboard, petition

same;the whichsaid committeecommittee, reported against
the and the defendantsboard,concurred in bywasreport
said issueto to stock or said bonds.refused subscribethereby

thatthen immediate notice to said boardThe relators gave
to this for a mandamus toterm, court,at this-they applywould
said and issue said bonds.defendants to subscribe stockcompel

a a to com-concludes for mandamusThe with prayerpetition
saidto the of$25,000the defendants to subscribe stockpel

in theto issue bonds of the forcounty paymentand theroad,
date 26th with seven1853,thesame, bearing September, per

cent, at Ameri-theannum, semi-annually,interest payableper
York,can in the New andBank, city ofExchange payable

after their date.twenty years
aswas to stand an alternativetheBy petitionagreement,

to causeand the board of were show.mandamus, supervisors
anissue;a mandamus should notwhy waivingperemptory

issuance the alternative writ.of
the thecauses were shown offollowing against issuingThe

writ:peremptory
inlaw which the affidavit of theFirst. The under the vote

taken, is a havingand set forth was nullity,relators mentioned
Assemblybeen at the session the General ofofspecialpassed

proclamationthe the the Gov-Illinois, byState of convened of
October, 1849,on 22nd ofIllinois,ernor of the State of the

thethe law under which said vote waswhen the ofsubject
which the said Generalwas not one of thetaken, subjects upon

saidcalled to thetogether legislatewereAssembly specially by
of said Governor.theproclamation

in of relatorsThe vote mentioned the theSecond. affidavit
bethe of the bonds tovoid, paidis the vote interestrequiring

York, when, law,Bank in byat the American NewExchange
at thetreasurythe its the ofonly obligationscan paycounty

county.
the ofThe the relators to said boardThird. application by

to the stock and issue the bonds insubscribesupervisors pursu-
in the affidavit of the notrelators,the vote set forthance of

after wasmade than five the votebeen for morehaving years
and relatorsis a waiver abandonment of the of thetaken, right
And said now comes too late.under said vote. application

a theIt is matter of discretion with said board ofFourth.
and makewhether will issue the bonds thesupervisors they

in of thepursuancesubscription vote.
The Peoria and Railroad are notOquawka CompanyFifth.

the beto relators.partiesproper
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That the relators have their roadSixth. formortgaged
than its since the has been andtaken,more worth vote have no

the title to the same.longer legal
The have become and if a sub-insolvent,Seventh. company

made,is the stock would be worthless.scription
The vote mentioned and set forth in the affidavit ofEighth.
is itvoid,the relators because does not with the actcomply

taken,under which the was and is conditional.vote
in affidavitNinth. The vote mentioned the of the relators is

in undervoid not to the act which the vote wasconforming
Court,the act the thetaken, of or boardallowing judges County

to for the stock either borrow-byof supervisors, pay purchased
as deembonds,or said board most advisable.money by issuinging

the andonly,The vote allows of bonds theissuing deprives
of a the and isact,board of discretion conferredsupervisors by

void.therefore
The vote in the affidavit of the relators isTenth. mentioned

the that the taken to subscribe to twovoid, for reason vote was
at the same time.roads
relators,The to these filed the traversefollowingobjections

and demurrer:
relators,the and traverseAnd now come said for of so much

“defendant’s numbered and marked First”return, theyof said
such a lawthat the said law of the said State of Illinois wassay,

and the andas was included within meaning spiritcontemplated
said session of thethe theconvening specialof proclamation,

as the said aGeneral willAssembly, by proclamation,appear
is hereto attached and made thiscertified whereof ofcopy part

And further that the General Assem-traverse. the relators say,
as the statutes of theIllinois, byof the State ofbly appears

and inratified,haveState, subsequently recognized, approved,
law;said as reference to the severalbysubstance re-enacted

will fullyacts of the said General Assembly appear.
“marked Third,”as much the said return theyAnd to so of

the saidtraverse and also of demurrer toby wayofby waysay,
inreturn,said that the same is untrue fact—inasmuchofportion

the records filed withfrom the certified ofcopiesas it appears
that five had not between therelators’ years elapsedthe petition,

thesaid taken and the totime of vote being present application
and their said bonds.subscribe to said stock issuedefendants to

andsaid forthat similar foralso, subscriptionAnd applicationa
had made on the ofsaid bonds been 7th daythe ofissuing

attached to theA. D. as recordMarch, 1854, byappears the
in said cause.petition

saidalso submit of demurrer towayAnd the said relators by
true,if constitutethat the wouldreturn, same,saidofportion
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and the saidfor byto the relief sought prayedno defense
relators.

return,in said markedthedeny allegationThe relators
““ as states that have not thetheythereofor so muchSixth,”

much asdemur to so thereof statessame,”the andtitle tolegal
“ their for moreroad than itmortgagedthe relators havethat

taken.”has beensince the voteis worth
and andstated set forththingsas all the other mattersAnd to

the saiddefendants,the said relators sayin said return ofthe
barin law to or the saidare insufficient precludethe samethat
their and_and saidmaintainingfrom having petition,relators

and that arefor,relief therein notprayed theythereceiving
same; andtraverse the this arethey readyto answer orbound

etc.whereforeverify; they pray judgment,to
these,and to made the issue.A replication up,rejoinder

N. H. for Relators.Purple,

for the Respondents.J. Roberts,

an held inJ. At election Tazewell oncountyWalker,
and1853,of for theagainst countythe 24th day September,

thousand dollars to thefor stocksubscribing twenty-five capital
the law was favorableroad, required byof relators’ tomajority

A of the submitted wasquestionsuch whethersubscription. part
in of theissue of bonds of the countyan payment subscription,

cent, annum,interest payableto draw seven per per semi-annually
Bank inthe American New York should be made.at Exchange
1858, of the board ofAt the ofmeeting, supervisorsSeptember

made them,was to to subscribe forTazewell county, application
refused to and the sharesstock, do,the which of stockthey

refused, andthe relators and the boardwere tendered alsoby
the And to acounty.to issue the bonds of sub-refused compel

in of same,and issue bonds the thiscountytoscription payment
made.isapplication

sets numerous reasonsThe return to the thewhypetition up
shall ashould not be made. We noticeonly por­subscription

iscase,as in the we take of the it not neces­them,of viewtion
is that the haddiscuss the others. It noobjected countytosary

or at otherpayable anyto issue bonds other obligations,right
inThis court held the casecounty treasury.than at theplace

v.Prettyman Supervi County,The Board Tazewellof of of
it the act of February,19 Ill. R. that was virtue of406, only by

the Courts of each which hadCounty county1857, authorizing
and in­road,the Tónica to make thePetersburgsubscribed to

atterest their bonds choose.any they mightof payable place
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That act toonly to thatapplied subscriptions road,particular
and can have no to other. Andapplication any it was there held,
that the Court had noCounty to issue bonds inpower payable
the of Newcity York, for want of express authority by legisla­
tive enactment. States, counties and created forcorporations,
public convenience are notonly, to seek theirrequired creditors
to discharge their indebtedness, desired,but when ispayment
the demand should be made at their That thetreasury. is only

at which canplace, be insisted andpayment it islegally upon,
the only where theplace, treasurer can have thelegally public
funds with which he is entrusted. To authorize the auditor to
draw his warrants on the treasurer, in a sister State orpayable
in a necessarilyforeign country, an on theimposes obligation

to funds at that meet them.treasurer, provide to And hisplace,
duties him atrequiring the would thetreasury, require employ­
ment of theagents, transmission of the funds a risk loss,at of
and at a considerable in insurance andexpense, charges, discounts,
which are not incident to its at the Andpayment treasury.
the same reasons with force, counties andapply equal cities,to
public of a similarcorporations, character. The haslegislature
conferred no such bodies,on such and ingeneral power its
absence, have no to make their indebtednessthey power payable
at any other than at theirplace,' treasury.

The next is,wequestion to considerpropose whether.legis-
lative enactments, counties and cities toauthorizing subscribe
for such stock, are when the citizens have votecompulsory, by

.determined in favor of a That acts authorizedsubscription. many
to be such bodies are andperformed by others arediscretionary,

will be That theperemptory, readily conceded. mere ofgrant
such bodies,to cannot be construed aauthority into requirement

of its discretion,without is obvious. Aperformance, large por-
tion of their are of apowers, unquestionably discretionary
character. But. the haswhen law a andduty requiredimposed
its there can be noperformance, exercised,discretion unless it
be as to the time or of its when neither areperformance,mode

out the act thepointed by enjoining To theduty. attempt
exercise allof the conferred those theupon bodies, bypowers

ifinvolve,would it did notlegislature, seriously bankrupt,
and town in theevery State. Yetcity, county incorporated

when the to act is whether in termsduty byorenjoined, express
there can be no choice but to theimplication, dutyperform

Counties cities are created forrequired. . and incorporations,
and theconvenience, to transact business of thepublic public

communities in their limits. areembraced They dependent
the their andcreation, it, theyfor fromupon legislature very

derive all their act. And it isto thereforeauthority necessary
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enactments, to determinethe various legislativeexamineto
counties to subscribe for stockthe conferred uponwhether power

or is only discretionary.is imperativein companiesrailroad
1849,November,of the act ofThe first section (Scates’

“ That whenever the citizens of any city950,) provides,Comp.
are desirous that saidState, cityin this or countycountyor

in railroadstock any company alreadyshould subscribe for
or hereafter to be or incor-organizedor incorporated,organized

State,this suchany city county may,under law of orporated
and authorized to or subscribe for sharesare hereby, purchase

in such in sum notanystock exceed-any company,of the capital
thousand dollars for each of said cities orhundredoneing

counties; and the stock so subscribed for or shall bepurchased,
theCounty county,control of the Court of or Com-under the

the suchcitymon of ormaking subscription purchase,Council
as stock owned individuals.” Thebyin all secondrespects

andcities counties to borrow orsection, money,authorizes to
in thirdfor such stock. The section,issue their bonds payment

which suchthe railroad toauthorizes company subscription may
atmade, citybeen to receive or bonds in dis-countyhave par,

andsuch to of them.of Thecharge subscriptions, dispose
section, that orno shallprovides, subscription purchasefourth

citybond issued or underby any countybe made or the pro-
debt suchact,visions of the of or shallwhereby any city county

such unlesscreated,be to sanctioned apay subscription, by
the votes of the at an election beof to heldcounty, tomajority

andfact,the out the mode ofascertain thepoints submitting
ato vote of the or And the lastcity county. by clausequestion

“this it is that No bonds shall beof section issuedprovided,
under the of this act orby any county city,provisions excepting

be at the timefor the amounts to ofrequired paid subscription,
andfor amounts at the time when assessments alland of upon

said shall be assessedstockholders of andcompany regularly
made payable.”

1, 1854,act of MarchamendatoryanBy (Scates’ Comp.
the fourth section of the act of 1849,the last clause of953,)

the or themodified, council,as to authorize city countywas so
or subscribed for stock inany city county, havingofjudges,

whole,to issue and deliver the or anyrailroad por-companies,
such sub-county,the bonds of such or oncity payabletion of

any time in their the interest of theat when opinionscription,
be whether calls hadthereby,or county might promotedcity

on other subscribers.not,been made or
■to cities and countiesThe first section the togives power

citizens,when desired their andbymake such itsubscriptions
as to amount. Tolimitation,no other authorizeexceptcontains

11
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constituted make alegally agentstheir to it wassubscription,
sectiononlyunder this that itnecessary should be desired by

andcitizens,their 'within the limited amount. This section con-
tains no that canlanguage rule ofby any beinterpretation,
held it ato as to make such aimpose duty, Itsubscription.

andthe authority,confers thatonly provides they may subscribe
stock,for, or under itspurchase limitations and restrictions.

theNeither or thecontext, in the firstlanguage sec-employed
tion, makes a but itimperative, issubscription permissive.only

sections,And the second and third do not alter or thechange
of the first. The conferred thatprovisions power section, isby

theindiscretionary county council,orpurely judges unlesscity
•its are fourthchanged by therequirements section.

That section, after for theproviding manner of submitting
asubscriptionthe of to of thequestion county,vote or andcity

the ofmode the election andprescribing conducting canvassing
“taken,thus contains this ifthe vote And aprovision, majority

votes of said orcountyof the the standardcity, assuming afore-
same,be in favor of thesaid, shall such authorized subscription

thereof,or shall be saidanyor madepurchase, part by judges
“Theor CommonCouncil.” words such authorized subscrip-

to thetions,” authorityrefers anecessarily byconferred majority
election,voters,the ascertained the inbyof this sec-provided

inresultingThe vote favor of suchtion. orsubscription pur-
is authorizeto thechase, necessary county cityor counciljudges
and is a limitation on the conferredact, discretionaryto power

section; withoutfirst as such sub-vote,the could notby they
scribe, bewhatever the desire of the citizens of themight

city.or But this them to makecounty provision, only requires
“ authorized or or thereof.”subscriptionthe purchase, any part

construction,is the thatlanguageThis not of whensusceptible
taken,is that are thetheythe vote to subscribe wholecompelled

vote,the as itamount that the same orproposed by provides
beshall made.' Thethereof, clearlyany language requires,part

shall subscribe the amount votedthey anythat or ofupon, part
amount,a ofand that deem forit, any they maysubscription

countyinterests of the or will answer thiscity, fullythe best
A of be asubscription share,one would ofpartrequirement.

be subscribed,authorized to and it is within the discre-the sum
the council,the or whether willcounty city theytion of judges

that amount. If the had intendedbeyond legislaturesubscribe
it them to subscribeupon amount,make the wholecompulsoryto

have different from thatwouldthey adopted language employed.
an inis evident the financial ofagentsThere propriety giving

a in itslargeor discretion the ofcity,a county management
In the rail-affairs. of circumstances to whichchangepecuniary
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are theto condi-constantly subjected, varyingroad enterprises
of finances of the the success of rival enter-country,tion £he

means inand the want of to secure success the constructionprises,
have therailroads,of must dictated theadopted by legis-policy

it ain matter discretion in thelature ofleaving county judges
allor to subscribe or amountcity council, any of thepart

If, immediately after a taken,authorized. vote was and resulted
in a and the powerbefore to subscribeauthorizing subscription,

exercised,had it werebeen to become manifest that the orroad
it,of never could be and theany part officers tocompleted,

interest, or from a or over con-promote misguided zeal,private
fidence in what afterwards be weremight deter-accomplished,
mined andto the wastepush enterprise, the means of the cor-

county surelythe or stillcity to have the meansporation, ought of
aloss,the to refuse to make theavoiding by power contemplated

Or, the had,after the votesubscription. suppose company, is
in favor of should abandon thatresulting subscription, ofportion

road in which the had anthe voters andinterest, insist theupon
bonds,of the be aissue to on remote theapplied portion, by
of which, they benefit,could receive no cancompletion it be

contended, that there should be inno discretion the financial
of such to subscribeagents municipal or as thecorporations not,

interest of those bodies ?might It cannot berequire possible,
that after a has resulted invote favor of andsubscription, before
it has been that no inmade, change the affairs or ofprospects

road could occur,the which would not release them from the
duty of such Themaking subscription. legislature must have

tointended invest the county and Common withjudges Council,
the ofdiscretionary power conditions to theimposing county

farcityor so itas besubscription, tomight necessary protect
interest, and securetheir the faithful of theapplication amount

however,subscribed. If the law is- andperemptory, does com-
the the amount,for full andpel subscription leaves the agents

of bodies anythese without whendiscretion, the hasvote resulted
in favor of subscription, any conditions they might impose would

effect,have no nor wouldbinding any theimposed by voters be
The has thembinding. legislature given the control over the

issued,when and thestock discretionary topower issue the
thebonds, whenever interest of the or incounty city may their
it. Considerations ofjudgment, require couldpolicy, not have

induced the to withhold a discretion inlegislature suchmaking
theseas arepowers assubscriptions, delegated, important as

that of the ofmaking the whole orsubscription any of thepart
sum, authorized a vote. And thatby the legislature intended

ato withhold such discretion arewe unable to believe, and until
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shall different inbody employthat from that usedlanguage the
act,this cannotsection of we so hold.fourth

subscribed,has therecounty citythe or isUntil no privity
road, and countythe or It is the contractcity.between of

subscriber,which the stock,for to hiscompelssubscription pay
the to issue to shareshim,and ofcompany their stock.money,

shares stock,the subscribes for of theircountyUntil the
on the andhold no cannot tender-obligation county bycompany

tostock, bonds,them subscribe orcompelshares of to issueing
tohave to the road issue to themthey any powernor compel

Until the is made isof their stock. it en-subscriptionshares
road,of the whether willat the suchoption they permittirely

the is made,Before nosubscription obligationsubscription.
asthe Nor can the vote be treated anbetween parties.exists

and thecounty road,between the what thebeyondagreement
to behas When therequired performed.law peremptorily

and in favor ittaken resulted of onlywas subscription,vote
. a of to the toto delegation power supervisors,amounted

as the lawcontract of then authorizedsubscription,.make the
was no and hasvote,The to thiscompany partythem to do.

uponinsist the execution of the thusmore toright power.no
> anhave in individualthan it case were towoulddelegated,
• subscribe for stock in the road andan to whoagentauthorize
• hisexercise the forpowerrefuse to principal.should

County v. The Wabash Mississippiof Fulton andIn the case
338,Ill that the did notCo., held,21 R. this court lawRailroad

asubmission of for of asubscriptionthe proposition-authorize
in the in a man­roads, submission,same suchsum, to twogross:

had no to vote for the andone,voter againstner that the option,
made insubmission was that manner. ItThisthe other.

dollars,one hundred thousand one-fourthsubscribeto.proposed
road, and voter,to another the how­and three-fourthsthis,■to

to and to theone,in favor of submission opposedmuchever
to vote either for or the entireagainstother, was compelled

this,is of and we deem itThat case decisivesubscription.
the in thisto discuss case.questionagainunnecessary

reasons of the that the relatorsthese opinion,We are for
which entitles thema case theirby petition,to showfailedhave

demurrer return shouldand that the to therelief prayed,to the
of mandamusthe The writ is refused.to petition.be sustained

Mandamus refused.


	22 Ill. 147

